STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMVENT OF CHI LDREN AND

FAM LY SERVI CES,
Petitioner,

VS. Case No. 01-2246

CENTRAL AVENUE CHI LD CARE,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

On July 26, 2001, a formal admi nistrative hearing in this
case was held by videoconference in Tall ahassee and Ol ando,
Fl orida, before WlliamF. Quattlebaum Admnistrative Law
Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Craig A. McCarthy, Esquire
Departnent of Children
and Fam |y Services
400 West Robinson Street, Suite 1106
Ol ando, Florida 32801

For Respondent : No Appear ance

STATEMENT OF THE | SSUE

The issue in the case is whether the allegations of the
Adm nistrative Conplaint filed by the Petitioner against the
Respondent are correct and if so, what penalty should be

i nposed.



PRELI M NARY STATEMENT

By Adm nistrative Conplaint filed on May 3, 2001, the
Departnent of Children and Fam |y Services (Petitioner) alleged
that Central Avenue Child Care (Respondent) had viol ated vari ous
provi sions of Florida Statutes and the Florida Adm nistrative
Code. Carol Wggins, the owner of the child care facility,
requested a hearing to address the allegations. The Petitioner
forwarded the request to the Division of Adm nistrative
Hearings, which schedul ed and conducted the proceedi ng.

At the hearing, the Petitioner presented the testinony of
two witnesses and had Exhibits nunbered 1-4 admtted into
evi dence. The Respondent did not attend the hearing and
presented no testinony or exhibits.

No transcript of the hearing was filed. The Petitioner
filed a Proposed Recomended Order that was considered in the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

1. The Petitioner is the state agency responsible for
licensure and regul ation of child care facilities operating in
the State of Florida.

2. The Respondent is a licensed child care facility,
Florida |license nunber 400-9, |ocated at 1221 South Washi ngt on

Avenue in Apopka, Florida.



3. On March 1, 2001, the Petitioner received a conplaint
related to all eged poor conditions at the Respondent facility,
i ncl udi ng uncl ean bat hroons, and unsupervi sed chil dren.

4. An investigator enployed by the Petitioner was assigned
to inspect the facility. He visited the child care center on
t he afternoon of March 1, 2001, and recorded his observations on
an "inspection checklist."

5. On March 1, 2001, the facility was observed to be
"dirty and cluttered.”" One of the restroons was uncl ean and
apparently not functional.

6. Additionally, three infants were left alone in a room
wi t hout adult supervision. The closest adult to the infant room
was conducting business with a custoner and was not w thin sight
of the children

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

8. The Petitioner has the burden of establishing by a
preponderance of the evidence, entitlenent to the relief sought.

Fl ori da Departnment of Transportation v. JW Conpany, Inc., 396

So. 2d 778 (Fla. 1st DCA 1981), Balino v. Departnent of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

In this case, the burden has been net.



9. Rule 65C-22.001(5), Florida Adm nistrative Code, sets
forth the requirenments for supervision of children at |icensed
child care facilities and provides as foll ows:

(5) Supervision

(a) Direct supervision nmeans wat chi ng and
directing children's activities within the
sanme playroom or desi gnated outdoor play
area and responding to each child' s need.
Chil d personnel at a facility nust be
assigned to provide direct supervision to a
specific group of children and be present
with that group of children at all

times. :

(b) During nap tine, supervision neans
sufficient staff in close proximty, within
sight and hearing of all the children.

10. The evidence establishes that the Respondent failed to
conply with the requirenments set forth at Rule 65C-22.001(5),
Fl ori da Adm nistrative Code.

11. Section 402.310(1)(a), Florida Statutes, provides as
foll ows:

The departnent or local |icensing agency nay
deny, suspend, or revoke a |icense or inpose
an adm nistrative fine not to exceed $100
per violation, per day, for the violation of
any provision of ss. 4-2.301-402.319 or

rul es adopted thereunder. However, where
the violation could or does cause death or
serious harm the departnment or |oca

| i censi ng agency may i npose an

adm ni strative fine, not to exceed $500 per
vi ol ati on per day.

12. In this case, the Petitioner seeks to inpose a fine of
$100 for the failure to supervise the infants. The agency is

not seeking to inpose a penalty against the Respondent for the



non-functioning restroom There is no evidence that the
Petitioner's proposed penalty is inappropriate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Children and Fam |y
Services enter a Final Order inposing a fine of one hundred
dol l ars ($100) agai nst the Respondent.

DONE AND ENTERED this 29th day of August, 2001, in

Tal | ahassee, Leon County, Florida.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 29th day of August, 2001.

COPI ES FURNI SHED

Craig A. McCarthy, Esquire

Department of Children and Fam |y Services
400 West Robinson Street, Suite 1106
Olando, Florida 32801

Carol W ggins

Central Avenue Child Care
1221 Sout h Washi ngt on Avenue
Apopka, Florida 32703



Virginia A Daire, Agency Cerk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui |l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui l ding 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



